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Justice John Conway Harrison delivered the Opinion of the Court.

Fred van Dyken appeals the jury decision convicting him of
deliberate homicide in the death of Officer Allen Kimery. At the
first trial held September 9 through 21, 1985 in Park County,
Montana, the jury was unable to reach a verdict after several hours
of deliberation. Judge Thomas A. Olson declared a mistrial. A
second trial, held June 8 through 26, 1987 in Lewis and Clark
County, resulted in a conviction for deliberate homicide. We
affirm the lower court's decision.

Several issués are presented for review:

1. Is defendant's conviction upon retrial barred by former
jeopardy?
2. Did the District Court err in ruling that the expert

witness for the defense could not testify to the defendant's
version of the crime?

3. pid the District Court properly instruct the Jjury
regarding consideration of lesser included offenses?

4. Did the District Court properly instruct the jury
regarding the mental state required for conviction of deliberate
homicide?

5. Did the: District Court err in admitting the rebuttal
testimony of the State's expert witness?

On November 30, 1984, Josie Morgan, defendant Fred Van Dyken's
ex-mother-in-law, reported to the Great Falls Police Department
that her black and white 1979 Chevrolet Monte Carlo had been
stolen. That same evening Chris and Sandy Tigart, friends of the
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defendant, reported that a .357 Charter Arms revolver, a checkbook
and wallet had been stolen from their Great Falls home. Also that
evening, defendant cashed a number of the Tigarts' checks at
various Great Falls establishments and was seen driving a black and
white Monte CcCarlo. During most of the evening defendant was
accompanied by his friend Mike Masikka and the two spent the night
drinking in area taverns. At one point the defendant told Masikka
he had a .357 pispol in the car trunk and asked of Masikka 1f he
"knew anybody [he}l wanted to waste or anything.”

After taking Masikka home early in the morning of December 1,
the defendant drove to Missoula where he telephoned his friend Jeff
Braida. Defendant then returned to Great Falls.

Detective Joseph McGuire of the Great Falls Police Department
called defendant on the morning of December 5 to inform defendant
he was a suspect in the burglary of the Tigart home. Later that
day defendant admitted to Chris Tigart that he had stolen the items
from the Tigart home and would like to return them.

In an attempt to retrieve those items, defendant drove the
black and white Monte Carlo to the Lincoln area where he had
discarded the iteﬁs on December 1, but failed to find any of the
stolen property. Defendant then continued to Missoula where he
again contacted Jeff Braida. Along with Jeff's bother, Tim Braida,
the three spent the evening of December 5 drinking and playing
pool. During the evening defendant pulled the .357 revolver from
under the seat and showed it to the Braida brothers, declaring

while pointing his index finger at the window as if holding the



gun, "“If a cop pulls me over, I'll Jjust blow them ([sic] away."
Defendant drove the Braidas to their parents' home sometime after
2:00 a.m. December 6, and indicated he was going to his little
brother's house.

The Braidas would later testify that they noticed nothing
unusual or abnormal about defendant's behavior that evening and
that he did not appear drunk nor was his driving impaired by
drinking. Other witnesses who saw defendant that night and in the
early morning hours of December 6 would testify similarly.

On December 6, 1984, shortly before 3:00 a.m., the attendant
on duty at the SuperAmerica gas station on Brooks Street in
Missoula, reported to 911 that a man in a black Chevrolet drove
away without paying for gas. The 911 dispatcher breoadcast the
reported theft along with the car's license plate number, Montana
2-81609. Soon thereafter Missoula County Deputy Sheriff Allen
Kimery radioed that he had the suspected wvehicle in sight,
identified it by license number, and requested the assistance of
a city police officer since the incident had occurred within the
city's jurisdiction.

A few minutes later a resident of the neighborhood that Deputy
Kimery radioed from, called 911 to report that an officer was shot
and lying in the street. Other officers were dispatched to the
scene. Deputy XKimery was then transported te a nearby hospital
where he died from a gunshot wound to his chest, the bullet having
been fired from a distance of approximately three feet.

Officers began a city-wide search for the 1979 black and white



Monte Carlo. The vehicle was soon discovered in an alley in
Missoula's lower Rattlesnake area, riddled with bullet holes and
abandoned.

At approximately 4:00 a.m., defendant called the Braidas and
asked if they would give him a ride. On thelr way to pick up the
defendant, the Braidas stopped at the SuperaAmerica station on
Brooks Street for gas. Jeff put gas in the tank while Tim went to
pay for 1it. Tim, in talking with the gas station attendant,
learned of the gas theft and shooting. When he found out the car
involved had Great Falls license plates, Tim decided that he and
Jeff would not pick up the defendant. Tim told the Superamerica
attendant the defendant's name and where the Braidas were to meet
him. The Braida brothers then returned home.

The SuperAmerica attendant then phoned 911 to relay the
information given by Tim Braida. When the defendant was located
at the convenience store indicated by Tim Braida, he was arrested
for carrying a concealed weapon. Defendant was searched and a set
of car keys recovered. The keys fit the ignition and trunk of the
Monte Carlo abandoned in the lower Rattlesnake area. Later,
defendant was charged with deliberate homicide in connection with
the death of Allen Kimery.

Following his arrest defendant was taken to S5St. Patrick's
Hospital where he was treated by the emergency room physician, Dr.
Warren Guffin, for abrasions and lacerations from bullet fragments
or bullet injury and blood and urine samples were drawn.

Psychologist Herman Walters and psychiatrist William Stratford also



interviewed defendant shortly after his arrest to determine if
defendant was a risk to himself and to observe defendant's general
emotional and cognitive functioning.

Fred Van Dyken took the stand on his own behalf at his second
trial. The defendant testified that he had been drinking and
smoking marijuana on the night of December 5 and morning of
December 6; that he remembered being at his friends' Tim and Jeff
Braida's home but not how he got there; that he did not remember
being at the SuperAmerica station or driving anywhere in Missoula;
that he remembered being pulled over, the presence of flashing
lights, and someone approaching his car; that he remembered
accelerating his car and that he had his gun and "threw a bullet
over [his] left shoulder;" that he does remember getting the gun;
that he remembered a lot of loud bullets and that after he drove
away there was a hole in the window. Defendant also testified that
he had no desire, purpose or intent to shoot the officer and that
because he was afraid the officer was still pursuing him after he
drove away, defendant “ditched" his car and called his friends the
Braidas.

On cross-examination defendant testified his purpose in
grabbing the gun was to throw a shot over his shoulder and that he
intended to shoot the gun. Defendant also admitted that he knew
the person approaching his car was an officer when he saw the
flashing lights. Testimony was also elicited that defendant had
rolled down the driver's window before shooting.

The defense presented evidence intended to show that, because



of the amount of liquor consumed on the night in guestion,
defendant was unable to form the mental state of "knowingly" or
"purposely" necessary to a conviction of deliberate homicide. The
defense offered the testimony of its expert witness, Dr. Mandel,
to show defendant was incapable of forming the necessary mental
state. Dr. Mandel based his testimony on a three and one-half hour
interview with defendant before the first trial, a one hour
interview with defendant before the second trial and conversations
with defendant's mother, Hope Van Dyken and his ex-mother-in-law,
Josie Morgan and defendant's friend Chris Tigart. In rebuttal of
Dr. Mandel's testimony, the State called Dr. Walters and Dr.
Stratford, both of whom saw defendant shortly after his arrest.
The State also presented in its case-in-chief, Dr. Guffin, the
emergency room physician who treated defendant immediately after
his arrest on December 6, who testified that there were no physical
manifestations of defendant being under the influence of alcochol
when Dr. Guffin examined him.

Defendant was charged by information with deliberate homicide
arising out of the shooting death of Officer Allen Kimery in the
early morning hours of December 6, 1984. The case was assigned to
District Judge Thomas A. Olson and, following a change of venue,
tried before a Park County jury in September, 1985. When, after
thirteen hours of deliberation, the Jjury notified Judge Olson it
was unable to reach a unanimous verdict, the judge, over defense
counsel's objection, ordered the Jury to continue its

deliberations. Following two more hours of deliberation, the jury



was still unable to reach a decision and notified the judge of its
stalemate. Judge Olson then declared a mistrial. Neither counsel
for the defense or the prosecution objected to the procedure, nor
did either counsel regquest that the jurors be polled.

On December 23, 1985, defendant appeared before Judge CGlscn
and asked to change his plea to guilty pursuant to a plea agreement
reached with the State. The judge rejected the plea, however,
because the defendant disputed the intent element of the offense.

During the period between trials, both parties filed pretrial
motions in the District Court and petitioned the Supreme Court.
On June 3, 1986, the State filed a petition for supervisory control
with the Supreme Court, seeking rulings on certain of its motions
then before the District Court. This petition was denied. 1In a
June 4, 1986 order concerning both parties' pretrial motions, the
District Court denied defendant's motion to dismiss on grounds of
double “eopardy and denied the State's motion to compel an
independent psychiatric evaluation of the defendant designed to
assist in determining the defendant's state of mind at the time of
the shooting.

From this order, the defendant petitioned the Supreme Court
for a writ of supervisory control and the State sought an
interlocutory appeal. The Supreme Court consolidated the two
proceedings and in a November 13, 1986 order found both to be
interlocutory in nature and, therefore, not appealable.
Additicnally, the Court held the declaration of a mistrial under

the circumstances did not ceonstitute a bar to a second trial on the



grounds of former Jjeopardy.

The defendan£ then moved the Supreme Court for a rehearing on
the double jeopardy issue. In its January 20, 1987 order denying
the rehearing, the Supreme Court set out specific reasons why a
second trial could be had without placing the defendant in double
jeopardy.

After several recusals, Missoula District Judge James Wheellis
assumed jurisdiction of the case, and the second trial was had,
this time in Lewis and Clark County during June, 1987. In pretrial
rulings, the District Court prohibited the defendant's expert
witness, psychiatrist Michael Mandel, from reciting the defendant's
version of the offense or testifying to the credibility of the
defendant's statements about the events surrounding Officer
Kimery's death. The defense then opted to place defendant Van
Dyken on the stand.

The District Court alsc ruled that the testimony of the
State's experts, psychiatrist William Stratford and psychologist
Herman Walters, was restricted tc thelr observations of the
defendant and any unsolicited remarks made by him. The State's
experts were not allowed to tegtify as to the results of any
questions which they directed to the defendant when they examined
him within the first few days following his arrest, because no
Miranda warnings (Miranda v. Arizona (1966), 384 U.S. 436, 86 S.Ct.
1602, 16 L.Ed.2d 694) were given prior to their evaluation of the
defendant.

Following a lengthy trial, the jury found the defendant guilty



of deliberate homicide. The defendant was sentenced to 1life
imprisonment at the Montana State Prison and designated a dangerous
offender. He is ineligible for parole or participation in the
supervised release program.

It is from this judgment that the defendant appeals.

ISSUE I: Double Jeopardy

Defendant argues that his retrial on the charge of deliberate
homicide violates Federal and State constitutional prohibitions
against double jeopardy. The defendant bases this argument on two
allegations: 1) at the first trial, the District Court declared
a mistrial without first polling the jurors after they announced
they were deadlocked, amounting te a mistrial without manifest
necessity; and 2) the State, because it had the advantage of
assessing the defense at the first trial, was able to significantly
alter its posture at the second trial.

According to defendant, the jury instruction given concerning
lesser included offenses contributed to the jury deadlock. At both
the first and second trials the jury received the following
instruction on lesser included offenses:

In order to reach a verdict in this case,
it is necessary that you consider the crime of
deliberate homicide first, and that all twelve
of you find the Defendant either guilty or not
guilty of that charge.

~In the event you find the Defendant
guilty of deliberate homicide, you need go no

further as you will have reached a verdict.

In the event you find the Defendant not
guilty of deliberate homicide, you must then
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consider the 1lesser offense of mnitigated
deliberate homicide. All twelve of you must
find the Defendant guilty or not guilty of
this charge.

If you find the Defendant guilty of

mitigated deliberate homicide, you have
reached a verdict, and you need proceed no
further.

If you find the Defendant not guilty of
mitigated deliberate homicide, you must then
consider the lesser offense of negligent
homicide. All twelve of you must find the
Defendant guilty or not guilty of this charge.
When vou have done so, you have reached a
verdict, and you need proceed no further.

Defendant argues that the District Court should have polled
the jury to determine if, at any time during its deliberations, the
jury had unanimously voted to acquit the defendant of deliberate
homicide and was deadlocked only as to the defendant's guilt on one
of the lesser-included offenses. The defendant contends that if
the Jjury had in fact acquitted the defendant of deliberate
homicide, a second trial on that charge would amount to double
jeopardy. Defendant further argues that by failing to poll the
jury, the District Court effectively precluded the operation of the
double jeopardy bar. Under such circumstances, the defendant
avers, District Judge Olson declared a mistrial without manifest
necessity and the defendant was therefore subjected to double
jeopardy on the deliberate homicide charge.

The thrust of defendant's argument 1s that failure to poll the
jury impliedly acquitted the defendant of deliberate homicide and

the District Court further erred in denying him an evidentiary

hearing on the matter. This is the very issue which the defendant
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raised in his 1986 application to this Court for a writ of
supervisory control. In both our HNovember 13, 1986 order
dismissing the application and our January 20, 1987 order denying
the petition for rehearing on the same matter we rejected

defendant's argument. As such, the doctrines of both res judicata

and law of the case prevents an appellant from raising the issue
on appeal because the issue has been previously resolved by this
Court in this case.

Whether labeled res judicata or law of the case, the effect

is the sane.

Prior Montana cases disclose the general
rule that where a decision has been rendered
by the Supreme Court on a particular issue
between the same parties in the same case,
whether that decision is right or wrong, such
decision is binding on the parties and the
courts and <cannot be relitigated in a
subsequent appeal. (Citations omitted.)

[Aln exception to this general rule exists
where the case must be remanded to the
District Court for further proceedings because
of reversal on an unrelated issue. In such
case this Court may correct a manifest error
in its former opinion and announce a different
ruling to be applied prospectively to future
proceedings in the case. This exception to
the general rule 1is recognized in Montana at
least since 1955 when we held that the law of
the case announced in the first appeal, and
which governed the second trial, does not
prevent the appellate court from correcting a
manifest error in its former opinion to apply
to future proceedings where doing so promised
justice without substantial injury to anyone.
(Citations omitted.)

State v. Zimmerman (1977), 175 Mont. 179, 185, 573 P.2d 174, 177-

78.
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United States and Montana constitutions provide three basic
protections. It protects against (1) a second prosecution for the

same offense after acquittal; (2) a second prosecution for the same

offense after conviction:; and (3) multiple punishments for the same

offense. United States v. DiFrancesco (1980), 449 U.S. 117, 129,
101 S.Ct. 426, 433, 66 L.Ed.2d 328, 340. (Emphasis added.)
Defendant would have us believe that double Jjeopardy

protection against prosecution for the same offense after acquittal
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